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SUMMARY OF ARGUMENT 
Jensen was a "business visitor", because she was on Gardner's apartment grounds to 
discuss potentially renting an apartment. The overhanging balcony over a paved sidewalk 
was a condition undisputedly known to Gardner. A jury could find that the balcony and 
sidewalk placement created "an unreasonable risk of harm" to Jensen, which he should have 
anticipated "despite such . . . obviousness". 
ARGUMENT 
POINT ONE 
GARDNER'S "TENANT PARKING ONLY " SIGN AND 
"NO TRESPASSING" SIGN DO NOT TURN AN INVITEE 
SUCH AS JENSEN INTO A TRESPASSER 
Gardner argues that Jensen was an invitee as to the front of the apartment building, 
and the inside, but not the driveway leading to the tenant parking in the back. This slices it 
too thinly. Gardner bases this only on two facts: a sign that said "No Trespassing" and a 
"Tenant Parking Only" sign. 
Because she was a prospective tenant, Jensen could reasonably have regarded herself 
in the same category as a tenant, for parking purposes. Gardner has pointed to no sign 
indicating a place for "Prospective Tenant Parking Only", so Jensen's assumption that she 
was free to use the tenant parking seems reasonable. Gardner cites no case law that a parking 
sign creates landowner categories for tort purposes. Would violating a "Take Out Only" 
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parking sign create a trespasser out of a dine-in restaurant patron who parks there? A "One 
Hour Parking Only" sign? A parking sign does not create landowner liability categories. 
< 
The "No Trespassing" sign would not apply to Jensen, anyway. A "No Trespassing" 
sign merely begs the question of who is a trespasser to begin with. Jensen legally was an 
invitee, not a trespasser, because she was a prospective renter. The "No Trespassing" sign 
would not apply to her at all. In sum, Gardner's two signs do not create a zone where 
prospective tenants cannot enter. 
POINT TWO 
AN OVERHANGING BALCONY 5' 2" OFF THE GROUND 
CREATES AN UNREASONABLE RISK OF HARM TO PEDESTRIANS 
Gardner argues that the overhanging balcony posed no unreasonable risk of harm. 
Primarily, he bases this on the distinction between a sidewalk and a driveway. Gardner 
concedes that an overhang over a sidewalk creates an unreasonable risk of harm. ("If there 
were [a balcony closely overhanging a paved sidewalk] one might expect persons traversing 
the sidewalk would occasionally be distracted and hit the balcony . . .". Appellee Brief, p. 
13). Gardner pivots away from this concession by claiming that Jensen was on a "private 
driveway". 
This is exactly the sort of dispute that a jury is suited to resolve. Jensen would point 
out that it is not possible to drive any ordinary vehicle under the 62" overhanging balcony 
that she struck her head on. This makes it hard to call it a driveway. But regardless, it is the 
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jury's province to characterize the area beneath the balcony as whatever it is. And whether 
it is a driveway or a sidewalk, either way, it is foreseeable that a pedestrian would use it to 
walk on. Many cases have dealt with pedestrians walking on driveways, and being injured. 
See e.g., Lyman v. Solomon, 2011 UT App 204, 20091062-CA (UTCA)(homeowner owed 
a duty of reasonable care to business invitees who walked up driveway); Nider v. Republic 
Parking, Inc., 2007 OK CIV APP 95,169 P.3d 738 (Okla.Civ.App. Div. 2 2007)(pedestrian 
using driveway to parking lot approaching sidewalk stated claim against lot owner). 
Generally, it is a jury question whether an overhead obstruction is unreasonable. See Martin 
v. Siller, 61 P.2d 540 (Cal. App. 3rd Dist. 1936)(pedestrian walked into awning approx. 5 feet 
over sidewalk, jury award for loss of eyesight affirmed); Champlin Refining Co. v. Walker, 
113 F.2d 844 (8th Cir. 1940)(service station liable to customer for injuries from ladder 
extending 3 feet across, at height of 5 54 feet above driveway); S. H. Kress & Co. v. Barratt, 
226 Ala. 455, 147 So. 386 (Ala. 1933)(jury award for customer who walked into awning 
extending over sidewalk); Savka v. Smith, 58 Ill.App.3d 12, 373 N.E.2d 1051 (Ill.App. 3 
Dist. 1978)(jury gives defense verdict against food delivery person who hits head on board 
5f 7" over stairway to basement apartment). The trial court should have let a jury make the 
decision whether the overhanging balcony, at 5f 2", created an unreasonable risk of harm, 
whether it characterized the area underneath as a sidewalk or driveway. 
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CONCLUSION 
The trial court erred by concluding that Jensen was a trespasser. As a potential renter 
of Gardner's apartment, she was a "business visitor". Gardner's two signs, "No Trespassing" 
and "Tenant Parking Only", did not change Jensen from an invitee into a trespasser. Gardner 
knew of the condition as the owner of the apartment. He knew or should have known that an 
overhang such as this created "an unreasonable risk of harm", which he should expect a 
pedestrian "will fail to protect [herself] against...". The fact that the hazard was "open and 
obvious" does not bar Jensen's suit, because Gardner "should anticipate the harm [to Jensen] 
despite such . . . obviousness." .The trial court's summary judgment of the case should be 
reversed, and the case sent to a jury. 
DATED this 19th day of October, 2011. 
BERTCH ROBSON ATTORNEYS 
Daniel F. Bertch 
Attorney for Plaintiff/Appellant Jensen 
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